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Pathological Foreign Investment Projects in
China: Patchwork or Trendsetting by the
Supreme People's Court?
Lurz-Cmusmxno WOLFF*

Abstract
As of March 2010, almost 690,000 foreign invested enterprises had been established on the
Chinese mainland.' During the first eight months of 2010 alone, the foreign investment volume
on the Chinese mainland amounted to US$65.95 billion, marking an increase of 18.1% year on
year.2 Despite these impressive numbers, foreign investment projects in China often encounter
difficulties. In May 2010, the Supreme People's Court of the People's Republic of China adopted
the Regulations on Several Issues Concerning the Trial of Cases of Disputes Related to Foreign
Funded Enterprises (7), which entered into force on August 16, 2010.3 The Regulations address
legalproblems related to foreign investment projects in China. This article analyzes the practical
impact of the Regulations against the background of the current status of China's investment
system.

I.

Introduction

Foreign investments in mainland China4 have been constantly on the rise since the
People's Republic of China (P.R.C.) began to liberalize its markets in 1978.s The global
financial crisis has only caused a short set back with a speedy recovery since mid-2009.
Between January and March 2010, mainland China's GDP grew 11.9%, representing a
5.7% increase year on year. 6 During the same period, Mainland China's foreign invest* Professor of Law, Faculty of Law-Chinese University of Hong Kong, Solicitor (England & Wales),
Rechtsanwalt (Frankfurt a.M, Germany).
1. Daniel Ren, China Remains a Magnet For Investors, S. CHINA MORNING POST, Apr. 15, 2010, at B3.
2. Id.
3. Several Issues Concerning the Trial of Disputes Involving Foreign-Funded Enterprises (I) (promulgated by the Jud. Comm. of the Sup. People's Ct., Aug. 5, 2010, effective Aug. 16, 2010) LAwINFOCHINA
(last visited Oct. 24, 2010) (P.R.C.) [hereinafter Several Issues].
4. In this article the terms "mainland China" and "China" stand for the People's Republic of China,
excluding the Hong Kong Special Administrative Region, Macau Special Administrative Region, and Taiwan.
5. CARSTEN A. HOLZ, CHFINA's EcONOMIc GROwLi

1978-2025: WHAT WE KNOW TODAY Anour

CHINA's ECONOmic GROWTH TOMORROW 1 (2005).
6. Cary Huang, GDP Continues 'Blistering'Grwtb in Q1, S. CHINA MORNING PosT, Apr. 16, 2010, at B3.
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ment volume was US$23.44 billion up 7.7% from 2009.7 By March 2010, almost 690,000
foreign invested enterprises had been established on the Chinese mainland with a combined total investment volume of over US$1 trillion.8 During the first eight months of
2010, the foreign investment volume on the Chinese mainland amounted to US$65.95
billion, which was an increase of 18.1% year on year.9
Despite these impressive numbers, foreign investment projects in China often encounter problems for various reasons. On May 17, 2010, the Supreme People's Court of the
People's Republic of China (the "SPC") adopted the Regulations on Several Issues Concerning the Trial of Cases of Disputes Related to Foreign FundedEnterprises (I) (the "SPC Regulations").1o The SPC Regulations entered into force on August 6, 2010.11 They address
legal problems in a variety of areas arising in the context of foreign investment projects on
the Chinese mainland. This article analyses the SPC Regulations critically in the context
of the status quo of the Chinese investment system. Divided into three main parts, it first
summarizes briefly the legal framework governing foreign investments in mainland China.
The second part introduces the main sources of problems foreign parties have to face
when investing in China. Against this background, the main part then discusses the SPC
Regulations and their actual and potential impact in practice on foreign investment
projects in mainland China.12 The final part of this article concludes with general observations and remarks regarding potential future developments in the area of Chinese investment law.

H.
A.

Mainland China's Investment Law Regime
GENERAL

Foreign investment projects in China can be implemented in two different ways,
namely as direct investment projects 3 and through mergers and acquisitions (M&A).
Foreign direct investment implies that the foreign investor establishes a new business entity in China from scratch either together with Chinese partners or as a 100% subsidiary.14 In an M&A project, the foreign investor buys into an already existing business or
7. Ren, supra note 1.
8. Id.
9. China: Foreign Direct Investment Up 18.1 Percent, YAHOO! CANADA, Sept. 15, 2010, http://ca.news.
fnance.yahoo.com/s/15092010/24/f-afp-china-foreign-direct-investnent-18-1-percent.html.
10. Several Issues, supra note 3.
11. Id.
12. Id. Art. 13 of the SPC Regulations addresses the use of equity interest in foreign invested enterprises as
security. For the sake of allowing for a focused discussion of issues related to foreign investments in China,
Art. 13 of the SPC Regulations and related issues will not be further discussed in this article.
13. The term "direct investment" will be used for investment projects that entail the establishment of a
business in mainland China from scratch, rather than acquiring all or part of an already existing operation
through mergers and acquisitions. The term "direct investment" is not, however, a technical term. Consequently, it is often used in different ways. In particular, it is sometimes used for any investment project,
which does not entail the takeover of companies through the acquisition of listed shares.
14. For so-called "quasi asset deals," where a Chinese party contributes part of its existing business to a
newly established joint venture, see L=Tz-CHRITAN WOLFF, MERGERS AND AcouIsrnoNs IN CHINA:
LAw & PRACTICE 104 (3d. ed. 2009) [hereinafter WOLFF 2009].
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merges one business with another. s China's investment system was initially based on the
direct investment model and foreign investment strategies were mostly implemented
through the direct investment route. In contrast, M&A projects are a rather new
phenomenon. 16
Foreign investments on the mainland are still restricted in many ways and it has been
claimed in recent times that the investment environment is worsening for foreign inves17
tors.
In particular, China's rather new merger control system's and the introduction of
an Indigenous Innovation Product Accreditation Programme'9 have been considered and criticized in this context. While there is no hard evidence that China's investment regime
takes a more protectionist approach than those of other countries, it is obvious that contrary to the situation during the 1980s and 1990s, China no longer needs to receive foreign investments in whatever form and at whatever price. 20 By contrast, the Chinese
government rather tries to channel investments into special areas of need, i.e. first and
foremost in hi-tech industries.
B.

DiRECT INVESTMENT

As mentioned, 2 1 foreign parties are not free to set up business in mainland China.
Among others, foreign investors have to use dedicated investment vehicles, normally referred to as foreign investment enterprises (FIEs). The three most commonly used FIE
types are equity joint ventures, cooperative joint ventures, and wholly foreign owned
enterprises.
Laws supporting the establishment and operation of equity joint ventures (EJVs) had
been enacted as early as in 1979,22 with related Implementing RuleS23 and numerous rules
and regulations on more specific aspects since then. EJVs are jointly established by foreign and Chinese parties who have to make capital contributions in cash or in kind. 24 The
15. Cross-border mergers are not a common investment tool in the Chinese context. See id. at 157-58.
16. Id. at 2.
17. Ren, supra note 1.
18. Some issues, such as the Anti-Monopoly Law's requirement of a "state security check" of all foreignrelated M&A deals, have drawn special attention. Anti-Monopoly Law (promulgated by the Standing Comm.
Nat'l People's Cong., Aug. 30, 2007, effective Aug. 1, 2008) LAWINFOCHINA (last visited Oct. 24, 2010)
(P.R.C.). Unclear details have lead to concerns that the authorities in charge may use discretionary powers to
block foreign acquisitions in China whenever it is deemed appropriate on the basis of state security grounds.
Paul Jones, China's New Anti-Monopoly Law: An Economic Constitution for the New Market Economy?, 3 P.C.R.
L. REP. 3, 8 (Sept. 2007).
19. The Program was unexpectedly announced in late 2009 and then apparently 'shelved' amid concerns
voiced by foreign business entities and their representative organizations. Paul Mooney, Hurdles Get Higher
For Foreign Firms, S. CHINA MORNING POST, May 16, 2010, at 12.
20. John Cremer, Mainland Mergers Soar, S. CHINA MORNING PosT, Nov. 27, 2007, at 20-22.
21. Ren, supra note 1.
22. Law on Chinese-Foreign Equity Joint Ventures (promulgated by the 9th Nat'l People's Cong., Mar.
15, 2001, effective Mar. 15, 2001) LAWLINFOCHINA (last visited Oct. 24, 2010) (P.R.C.).
23. Id.
24. Certain Company Laws apply as long as FIE laws do not offer special regulations; cash contributions
shall not be less than thirty percent of the registered capital, i.e. the contributions to be made by the FIE
parties excluding third-party financing. Company Law, art. 18, 27 (promulgated by the Standing Comm.
Nat'l People's Cong., Oct. 27, 2005, effective Jan. 1, 2006) LAWINFOCHINA (last visited Oct. 24, 2010)
(P.R.C.); Opinions on Implementing Issues Related to Law Application in Examination and Approval and
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legal framework governing EJVs is rather comprehensive, with rules, for example, on the
ratio between the capital to be contributed by the partieS25 and the total amount of investment, 26 on the EJV term,27 and so on. EJVs must be established as limited liability companieS28 with a minimum capitalization of RMB 30,00029 safe for special rules, e.g. in
certain industry areas. Profit distribution and representation of the EJV parties on the
EJV Board of Directors, which is the highest EJV organ, 30 must be in line with the parties' capital contribution ratio.3 1
Especially during the early 1980s, the legal framework governing EJVs was sometimes
32
regarded as too rigid. Investors in particular from the Greater China region therefore
started to use a more flexible joint venture model on the basis of (only) contractual ar3
rangements to the exclusion of the laws and regulations governing EJVs. 3 While the
official name of this joint venture type is cooperative joint venture (CJV), CJVs are sometimes also referred to as contractual joint ventures34 as the main terms and conditions of
the CJV-parties' cooperation are set out in the joint venture contract. Chinese legislators
reacted rather late to these developments by enacting the PRC Sino-Foreign Cooperative
Administration of Foreign-Invested Companies' Registration (promulgated by the State Admin. for Indus.
and Commerce, Ministry of Commerce, Gen. Admin. of Customs, and State Admin. of Foreign Exch., Apr.
24, 2006) (P.R.C.); WOLFF 2009, supra note 14.
25. Such as the so-called "registered capital."
26. Total investment may include registered capital plus third-party financing. For the ratio, seethe Interim Provisions Concerning the Proportion of Registered Capital and Total Amount of Investment of SinoForeign Equity Joint Ventures, which also apply to other FIE types and are supplemented by numerous
industry specific rules. Interim Provisions Concerning the Proportion of Registered Capital and Total
Amount of Inv. of Chinese-Foreign Equity Joint Ventures (promulgated by the State Admin. for Indus. &
Commerce, Feb. 17, 1987, effective Feb. 17, 1987) INVEsTINCHINA (last visited Oct. 12, 2010) (P.R.C.).
27. Compare Interim Provisions Concerning Contract Period of Chinese-Foreign Equity Joint Ventures
(promulgated by the Ministry of Foreign Econ. Relations & Trade, Oct. 22, 1990, effective Oct. 22, 1990)
LAWINFOCHINA (last visited Oct. 12, 2010) (P.R.C.), with Circular on Issuing the Interim Provisions Concerning Contract Period of Sino-Foreign Equity Joint Ventures (promulgated by the Ministry of Foreign
Econ. Relations & Trade, Oct, 22, 1990, effective Oct. 22, 1990) INTVEsTINCHINA (last visited Oct. 12, 2010)
(P.R.C.) (supplemented by specific rules, e.g. for particular industries).
28. Law on Sino-Foreign Equity Joint Ventures art. 4 (promulgated by the Nat'l People's Cong., Mar. 15,
2001, effective Mar. 15, 2001) LAWINFOCHINA (last visited Oct. 12, 2010) (P.R.C.) [hereinafter Equity Joint
Ventures Law]; Regulations for The Implementation of The Law on Joint Ventures Using Chinese & Foreign Investment art. 16 (promulgated by the State Council, July 22, 2001, effective July 22, 2001)
LAWINFOCHINA (last visited Oct. 12, 2010) (P.R.C.) [hereinafter Equity Joint Venture Implementing Rules].
29. In practice, approval authorities may ask for much higher capitalization based on viability arguments.
Company Law.
30. Equity Joint Ventures Law art. 6; Equity Joint Venture Implementing Rules, supra note 28, art. 30.
31. EquityJoint Ventures Law arts. 6, 8; EquityJoint Venture Implementing Rules, supra note 28, arts. 31,
76.
32. Lutz-Christian Wolff, China's PrivateInternationalInvestment Law: One-Way Street Into PRC Law?, 56
Am. J. Comp. L. 1039, 1047-48 (2008) (investors from the Hong Kong SAR, Macau SAR, and Taiwan are
treated like foreign investors under China's private international investment law regime) [hereinafter Wolff
20081.
33. WOLFF 2009, supra note 14, at 9.
34. KUEi-Kuo WANG, WANG'S BusINtss LAW OF CHINA 251 (1999); STAMFORD L. CORP., MERGERS
AND AcQulsMoNs IN CHINA 41 (2006); CHENGWEl Liu, CHINESE COMPANY AND SECURiTIFES LAW: IN,,VESTMENr VEHICLES, MERGERS AND AcouismoNs, AND CORPORATE FINANCE IN CHINA 44 (2008).
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35
Venture Law in 1988 and by related Implementing Rules much later in 1995.36
While many of the EJV rules and regulations in practice applied also in relation to CJVs,
at least in theory, CJVs remain more flexible than EJVs. In particular, CJVs allow for
profit distribution among the CJV partners37 and representation on the highest CJV organ 38 according to contract terms, i.e. not-as in the case of EJVs-strictly according to
the capital ratios of the CJV parties. Also, the repatriation of the CJV-parties' capital
contributions is possible under certain circumstances prior to the end of the CJV term.39
CJVs can be established as limited liability companies or in "other forms." 40 In practice,
CJVs are always established as limited liability companies.
Finally, foreign investors can establish 100% subsidiaries, i.e. so-called wholly foreign
owned enterprises (WFOEs).41 Many of the original restrictions regarding the establishment and operation of WFOEs have been removed as a result of China's accession to the

Joint

WTO.42 Like CJVs, WFOEs can be established as limited liability companies and in

"other forms."43 If established only by one foreign investor the registered capitalization
must be at least RMB 100,000 safe for special industry-related rules.44 WFOEs are nowadays the most popular foreign investment vehicle because they seem to allow an indepen45
dent FIE operation without the need to coordinate with another partner or partners.
The establishment, any substantive changes, and the termination of EJVs, CJVs, and
WFOEs are subject to the approval of the Ministry of Commerce ("MOFCOM") or its
lower level units, depending on the investment volume and the particular industry within
which the enterprise is to operate.46 After approval has been obtained, registration or de35. Law on Sino-Foreign Contractual Joint Ventures (promulgated by the Standing Comm. Nat'l People's
Cong., Oct. 31, 2000, effective Oct. 31, 2000) LAWINFOCHINA (last visited Oct. 12, 2010) [hereinafter Cooperative Joint Ventures Law] (the latest version became effective on Oct. 31, 2000).
36. Rules for the Implementation of the Law on Sino-Foreign Contractual Joint Ventures (promulgated by
Ministry of Foreign Trade & Econ. Coop., Sept. 4, 1995, effective Sept. 4, 1995) INVEsTINCHINA (last
visited Oct. 12, 2010) (P.R.C.) [hereinafter Cooperative Joint Ventures Implementing Rules].
37. Cooperative Joint Ventures Law art. 21 1 1; Cooperative Joint Ventures Implementing Rules, supra
note 36, art. 43.
38. Cooperative Joint Ventures Law art. 12; Cooperative Joint Ventures Implementing Rules, supra note
36, art. 25.
39. Cooperative Joint Ventures Law art. 21 [ 2; Cooperative Joint Ventures Implementing Rules, supra
note 36, I|T 44-45.
40. Cooperative Joint Ventures Law art. 2; Cooperative Joint Ventures Implementing Rules, supra note 36,
art. 14.
41. Law on Foreign-Funded Enterprises (promulgated by the Standing Comm. Nat'l People's Cong., Oct.
31, 2000, effective Oct. 31, 2000) LAwLNroCHINA (last visited Oct. 12, 2010) (P.R.C.) [hereinafter ForeignFunded Enterprises Law] (this is the main legal basis for the establishment, operation, and dissolution of
WFOEs is the Foreign-Funded Enterprises Law).
42. WOLFF 2009, supra note 14, at 10.
43. Foreign-Funded Enterprises Law, art. 8; Detailed Rules for the Implementation of The Law on
Wholly Foreign-Owned Enterprises (promulgated by the State Council, Apr. 12, 2001, effective Apr. 12,
2001) INVAESrLNCINA (last visited Oct. 12, 2010) (P.R.C.).
44. Company Law, art. 59.
45. See, however, for the possibility of a "joint venture revival," Daniel F. Roules & Chen Dongqing,
Everything Old is New Again, CHINA LAw & PRAc., Apr. 2010, at 18-19; Jan Borgonjon & DavidJ. Hoffman,
The Re-Emerge of The Joint Venture?, CHINA Bus. R~v., May/June 2008, Vol. 35 (Issue 3), 32-36.
46. CHENGWEi Lm, supra note 34, at 2-3 (2008). For attempts to simplify the approval procedure in
recent years, see MOFCOM's Notice on Further Improving The Examination and Approval Work of Foreign
Investment (issued by the Ministry of Commerce, Mar. 5, 2009, eff. Mar. 5, 2009) (P.R.C.). For the delega-
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registration with the State Administration of Industry and Commerce ("SAIC") and other
authorities is required.47 Finally, investment projects may be subject to verification by the
National Development and Reform Commission if certain preconditions are fulfilled.48
Even today, it is not completely clear if foreign investors have a right to approval, registration, and verification if all the necessary formal requirements of an investment project
have been fulfilled.49
50
Apart from EJVs, CJVs, and WFOEs, foreign investors can also establish branches
52
and representative offices,sI foreign invested joint stock companies, and foreign invested
partnerships. Special rules on the establishment and operation of foreign invested partnerships have just entered into force.53 They have caused much interest-in particular in
tion of approval powers in recent years by MOFCOM to its lower-level branches in particular certain areas,
see Notice on Delegating Matters Concerning the Examination and Approval of Foreign Invested Commercial Enterprises (issued by the Ministry of Commerce, Sept. 12, 2008, eff. Sept. 12, 2008) (P.R.C.); Circular
on Delegating Matters Concerning the Changes to, and Examination and Approval of, Foreign-Invested
Companies Limited by Shares and Enterprises (issued by the Ministry of Commerce, Aug. 5, 2008, eff. Aug.
11, 2008) (P.R.C.); Notice on The Delegation of Approval Limits for The Establishment of Companies With
an Investment Nature by Foreign Investors (eff. Mar. 6, 2009) (P.R.C.); Notice on Matters Relevant to the
Review and Administration of Foreign-Invested Enterprises in Certain Service Sectors by Competent Provincial-level Commerce Departments and State-Level Economic and Technology Zones (issued by the Ministry
of Commerce, May 4, 2009, eff. May 4, 2009) (P.R.C.); Notice on Issues Relevant to Delegation of the
Examination and Approval Authority over Foreign Investments to Lower Levels (issued by the Ministry of
Commerce, June 10, 2010, eff. June 10, 2010) (P.R.C.).
47. CHENGWEI Liu, supra note 34, at 4.
48. Compare Administration of The Verification of Foreign Invested Projects Tentative Provisions (promulgated by the National Development and Reform Commission [NDRC], Oct. 9, 2004, eff. Oct. 9, 2004)
(P.R.C.), with Notice on Further Delegation of Approval Powers Regarding Foreign-investment Projects
(issued by the NDRC, May 4, 2010, eff. May 4,2010) (P.R.C.); PRC Law on Administrative Approvals (eff.
July 1, 2004) (P.R.C.); and Decision of The State Council concerning the Reform of the Investment System
(GuoFa No. 20, July 16, 2004, eff. July 19, 2004) (P.R.C.). Some NDRC authorities below the central level
have issued additional verification rules. See, e.g., Interim Measures of the Development and Reform Commission of Guangdong Province for the Verification of Foreign-Funded Projects (promulgated by the State
Development and Reform Commission Guangdong Province, Jan. 1, 2006, eff. Jan. 1, 2006) (P.R.C.).
49. WOLFF 2009, supra note 14, at 7.
50. The main legal basis for the establishment and operation of branches of foreign companies in China are
found in the Company Law. Company Law, arts. 192-98, 213.
51. PRC Detailed Regulations on The Approval and Control of Resident Representative Offices of Foreign
Enterprises (promulgated by the Ministry of Foreign Trade and Economic Cooperation, Feb. 13, 1995, eff.
Mar. 17, 1995) (P.R.C.); Third Batch of Items in Respect of Which Administrative Approval Requirements
Are Abolished Decision (promulgated by the State Council, May 19, 2004, eff. May 19, 2004) (P.R.C.);
Questions Relevant to The Administration of Tax on Resident Representative Offices of Foreign Enterprises
Circular (issued by the State Administration of Taxation, Mar. 12, 2003, eff. July 1, 2003) (P.R.C.).
52. See Interim Provisions Concerning Certain Issues on the Establishment of Foreign-invested Companies Limited by Shares (promulgated by the Ministry of Foreign Trade and Economic Cooperation, Jan. 10,
1995, eff. Jan.10, 1995) (P.R.C.); WOLFF 2009, supra note 14, at 110-11.
53. Compare PRC Partnership Enterprise Law art. 108 (promulgated by the Eighth National People's Congress, Feb. 23, 1997, amended Aug. 27, 2006, amendments eff. June 1, 2007) (P.R.C.), with Administrative
Measures for the Establishment of Partnership Enterprises by Foreign Corporations and Individuals in China
(promulgated by the State Administration for Industry and Commerce, Jan. 29, 2010, eff. Mar. 1, 2010)
(P.R.C.), Administrative Measures on The Registration of Foreign Invested Partnership Enterprises (promulgated State Administration of Industry and Commerce, Jan. 29, 2010, eff. Mar. 1, 2010) (P.R.C.), and Measures Concerning the Improvement of The Implementation of The Administrative Measures for The
Establishment of Parmership Enterprises by Foreign Corporations and Individuals in China (promulgated by
the State Administration for Industry and Commerce, Feb. 10, 2010, eff. Feb. 10, 2010) (P.R.C.).

VOL. 44, NO. 3

PATHOLOGICAL FOREIGN INVESTMENT PROJECTS

1007

the funds industry-which, in line with international practice, anticipated the use of (limited) partnerships for funds structuring purposes.5 4 The establishment of foreign invested
partnerships is not subject to MOFCOM approval. 55 In contrast, SAIC registration is
sufficient for the establishment. Whether this development justifies hopes that the approval requirement for investment projects will in the future be removed altogether is one
of the questions to be answered on the basis of the below analysis of the SPC Regulations.
C.

MERGERS AND AcQUISTIONS

(M&A)

5

As mentioned, 6 China's M&A market is rather young. As far as the legal framework
governing China-related M&A projects is concerned, the first more comprehensive set of
rules supporting foreign M&A transactions in China was enacted as late as 1997.s7 Since
then, China's M&A market has grown significantly. During the first nine months of the
year 2010 alone, 2,483 M&A deals were conducted on the Chinese mainland, reaching a
volume of US$119 billion, which marks a 12.1% growth compared with 2009.ss Just
recently, the State Council of the P.R.C. has reinforced the importance of the use of
M&A tools to restructure the domestic industry by publishing the Opinions on Promoting
59
the Merger, Acquisition and Restructuring of Enterprises.
China's M&A legal regime is rather complex due to the fact that it has not been established in a coherent and structured way. In contrast, a large number of rules and regulations have been enacted with differing and partly overlapping scopes of application at
different times and levels whenever this seemed to be needed. Different rules are, for
example, in force that cover, respectively, the acquisition of FIE equity interest,60 the
acquisition of equity interest in Chinese companies without foreign investment as well as
asset deals, 6 1 FIE mergers, 62 takeovers of listed companies, 63 the acquisition of stateowned enterprises,64 and M&A projects in dedicated industry sectors. Special rules for so54. Chen Yong, Radical Reform or Unmet Expectations?, CHINA L. & PRAc., Feb. 2010, 15-17.
55. Administrative Measures for The Establishment of Partnership Enterprises by Foreign Corporations
and Individuals in China art. 5 (promulgated by the State Council, Nov. 25, 2009, eff. Mar. 1, 2010) (P.R.C.).
56. As mentioned above in Section II(A).
57. Rules and regulations regarding the establishment and operation of FIEs only provided some very basic
rules and regulations on mergers and acquisitions. Equity Joint Venture Implementing Rules, supra note 28,
art. 23.
58. Enoch Yiu, MbA's Surge As Market Rebounds, S. CHINA MORNING PosT, Sept. 24, 2010, at B3.
59. Opinions on Promoting the Merger, Acquisition, and Restructuring of Enterprises (issued by the State
Council, Aug. 28, 2010, eff. Aug. 28, 2010) (P.R.C.).
60. Changes in Equity Interest of Investors in Foreign-Invested Enterprises Several Provisions (promulgated by the Ministry of Foreign Trade and Economic Co-operation and the State Administration for Industry and Commerce, May 29, 1997, eff. May 29, 1997) (P.R.C.).
61. Acquisition of Domestic Enterprises by Foreign Investors Tentative Provisions (promulgated by the
Ministry of Commerce, June 22, 2009, eff. June 22, 2009) (P.R.C.).
62. Merger and Division of Foreign-Invested Enterprises Provisions (promulgated by the Ministry of Foreign Trade and Economic Cooperation and State Administration for Industry and Commerce, Nov. 22, 2001,
eff. Nov. 22, 2001) (P.R.C.).
63. Administration of The Takeover of Listed Companies (promulgated by the China Securities Regulatory
Commission, Aug. 27, 2008, eff. Aug. 27, 2008) (P.R.C.).
64. Compare Administration of Equity Investment of Overseas FinancialInstitutions in Chinese-funded Financial
Institutions Procedures (eff. Dec. 31, 2003) (P.R.C.); with Administrative Measuresfor the Transfer of State-owned
Stakes in FinancialInstitutions (eff. May 1, 2009) (P.R.C.); and with Administrative Measuresfor the Transferof
State-owned Stakes in FinancialInstitutions(eff. May 1, 2009) (P.R.C.).
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called round-trip investments, i.e. investments where a Chinese party sets up business
abroad to re-invest in mainland China as an artificial foreign investor complement the
diversified M&A regime on the Chinese mainland. 65 In addition, in cases where any preor post-deal entity qualifies as FIE, the rules governing the establishment, operation, and
66
termination of FIlEs must be observed.
As in the case of direct investment projects,67 all foreign-related M&A transactions are
6
in principle subject to MOFCOM approval, SAIC registration, and NDRC verification.
III. Problems Encountered when Investing in Mainland China
According to a study conducted in 2006, seventy to eighty percent of foreign investment projects are discontinued during the due diligence stage. In these cases, the investor(s) decided not to pursue the project even prior to signing. 69 In contrast, the failure
70
rate internationally is normally as low as twenty to thirty percent. While this can be
seen as evidence of pre-operational investment problems in the Chinese market, problems
often continue after closing.
The causes of pre-and post closing FIE problems can be very different. First, one has
to realize that China's investment law regime is still in the process of constant development to match the ongoing economic reforms. Laws and regulations are often enacted to
address specific problems that emerge at a particular point of time. As a result, China's
legal system lacks coherence. Laws and regulations are often unclear, overlapping, or
72
even contradicting each other.7 ' In addition, legislative gaps still exist in certain areas.
As a result, foreign investors and their advisors are often left in limbo as to what the law is
and how authorities, courts, and other dispute settlement bodies will apply existing rules.
One drastic example may demonstrate the problems:
On August 13, 2007, the National People's Congress adopted the PRC Anti-Monopoly

Law, which entered into force on August 1, 2008.73 The merger control rules of the PRC
65. Compare Circular on Issues Relevant to Foreign Exchange Control With Respect to The Round-Trip
Investment of Funds Raised by Domestic Residents Through Offshore Special Purpose Companies (issued by
the State Admin. of Foreign Exch., Oct. 21, 2005, eff. Nov. 1, 2005), with Circular on The Revision of
Certain Foreign Exchange Control Policies Relating to Overseas Investments (issued by the State Admin. of
Foreign Exch., June 6, 2006, eff. July 1, 2006).
66. Provisions for The Alteration of Investors' Equities in Foreign-Funded Enterprises arts. 3, 4 (promulgated by the Ministry of Foreign Trade and Econ. Coop. & the State Admin. of Indus. & Commerce, May
28, 1997, eff May 28, 1997), LAWINFOCHINA, 1997 (P.R.C.) [hereinafter Provisions for The Alteration of
Investors' Equities]; Decision of The Ministry of Commerce on Amending the Provisions on The Merger or
Acquisition of Domestic Enterprises by Foreign Investors arts. 1, 2 (promulgated by the Ministry of Commerce, June 22, 2009, effective June 22, 2009), LAwINrFOCHINA (last visited Oct. 24, 2010) (P.R.C.).
67. But see, supra Section II(B), for foreign-invested partnerships.
68. WOLFF 2009, supra note 14, at 7-8.
69. Bei Hu, Acquisition Boom Sees DealsJump to US $31.5 Billion, Private Equity Flowing in After Successful
Overseas Listings ofMainland Companies, S. CHINA MORNING POsr, May 9, 2006, at B2.
70. Id.
71. WOLFF 2009, supra note 14, at 15.
72. One example is the area of conflicts-of-law. Here, rules and regulations are scattered in different laws
and regulations with many questions not yet addressed. See Wolff 2008, supra note 32, at 1039-74.
73. Andrew McGinty, China'sNew Anti-Monopoly Law: Caveat Investor, ASIA LAw, Oct. 2007, http-//www.
asialaw.com/Article/1 97093 3/Search/Results/Chinas-New-Anti-monopoly-Law-Caveat-Investor.htnlKey
words-AMEA; Joanna Law, Anti-Monopoly Law: The Lawyern Are Ready, But The Law Isn't, CHINA L. &
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Anti-Monopoly Law require that the Ministry of Commerce ("MOFCOM") must be notified if transactions in the form of mergers, share or asset deals, or the acquisition of control over an enterprise through contractual tools or otherwise 74 reach certain thresholds. 75
The Anti-Monopoly Bureau of MOFCOM should, on the basis of the information submitted and-if deemed necessary-after discussions with the applicant, decide if the transaction affects the Chinese market negatively and if it should therefore be disallowed or
only be allowed subject to conditions.76 The PRC Anti-Monopoly Law, however, fails to set
the thresholds that trigger the notification requirement. Regulations that specify these
thresholds entered into force on August 3, 2008,77 supplemented by special provisions for
the finance industry on August 15, 2009.78 Prior and even after the entering into force of
the PRC Anti-Monopoly Law, investors could therefore only guess which projects required
notification and were therefore at risk of not being approved.79
Foundational documentsso of FlEs, established in particular during the eighties and the
nineties of the past century, often mirror the technical problems of China's investment
law system. When not properly drafted, they result in incomplete or inappropriate contractual frameworks, which complicate rather than facilitate the operation and termination
of the respective FIE.
Implementation problems add to the difficulties.81 First, as investment laws and regulations are often unclear, the implementation practice of approval authorities is sometimes
inconsistent, making it difficult to assess in advance how Chinese in a particular case will
be treated. 82 In practice, informal discussions between foreign investors in China and concerned authorities are therefore mandatory to ensure compliance with local usage. Second, foreign investors, by FIEs, and also by mainland authorities, do not always strictly
comply with investment rules and regulations. One case 83 may serve as an example: A
foreign FIE party had to transfer its equity interests to one of its subsidiaries to prepare
for a global restructuring exercise." The general manager of the FIE reported the successful transfer and provided for a copy of the amended FIE approval certificate and of the
FIE's business license.85 Both documents showed that the holder of equity interest was
PRAc., July 2008, at 10-16; Douglas Markel, et. al., The Anti-Monopoly Law's Next Stage, CHINA L. & PRAc.,
July 2010, at 13-15.
74. Anti-Monopoly Law art. 20.
75. Anti-Monopoly Law art. 23.
76. Anti-Monopoly Law arts. 28-29.
77. Provisions of The State Council on The Standard for Declaration of Concentration of Business Operators (promulgated by the State Council, Aug. 3, 2008, effective Aug. 3, 2008) LAWINFOCHINA (last visited

Oct. 24, 2010) (P.R.C.).
78. Methods for Calculation of Business Turnover For The Reporting of Concentrations of Business Operators in The Financial Sector (promulgated by the Ministry of Commerce, People's Bank of China, China
Banking Regulatory Commission, China Securities Regulatory Commission & China Insurance Regulatory
Commission, July 15, 2009, effective Aug. 15, 2009) (P.R.C.).
79. WoLFF 2009, supra note 14, at 225-26.
80. The establishment of EJVs and CJVs requires, among others, joint venture contracts and articles of
association to be submitted to the approval authority. For the establishment of a WFOE by only one foreigninvestor, only articles of association must be submitted to the approval authority. Id. at 6-10.
81. Id. at 15.
82. Id. at 14.
83. The author was involved in this case as a consultant. Id. at 26.
84. Id.
85. Id.
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indeed a company that carried the name of the subsidiary. 86 Only the due diligence conducted as part of the global restructuring exercise revealed that in reality no transfer of
FE equity interest had ever taken place.87 Instead, the FIE's general manager had somehow been able to convince the approval and registration authorities that the foreign investor had changed its name and that the FIE approval certificate and business license should
be amended accordingly.88 Correcting the situation caused tremendous problems as it
meant a great loss of face not only on the part of the general manager, but also on the part
of the approval and registration authorities, as they had apparently not requested to be
supplied with reliable evidence in support of the alleged name change of the foreign FIE
party.89
Finally, enforcement of related rights has long been a problem due to the lack of proper
legal training of government officials, judges, and arbitrators, but has improved over the
past decade.90 Furthermore, improper motives and factors, such as local protectionism,
lack of judicial independence, or even corruption and fraud can be reasons for administrative decisions, which are not supported by the legal framework. 91 In recent years, Chinese
lawmakers have put a lot of effort in attempts to improve the situation, 92 but up to now,
93
the efforts have only had limited success.
There are, of course, also non-law-related factors, such as cultural differences between
Chinese and foreign parties or simply the fact that foreign investors are not familiar with
the specifics of the mainland Chinese market, which may cause difficulties for foreign
investment projects or even lead to their complete failure.

IV. The New SPC Regulations
A.

GENERAL

The enactment of the SPC Regulations on August 16, 2010 can be seen as a promising
94
attempt to address existing problems in the area of Chinese investment law. The SPC
95
Regulations have been enacted as judicial interpretation based on the SPC Regulations on
86.
87.
88.
89.

Id.
Id.
Id.
Id. at 28-29.

90. ALBERT H.Y. CHEN, AN INTRODUCTION To THE LEGAL SYSTEM OF THE PEOPLE's REPUBLIC OF
CHINA 154-55 (1992).
91. Id. at 151-56; see generally Dane Chamorro & John Bray, Keeping Your China OperationsClean, CHINA L.
& PRAc., Feb. 2010; Brandon Kirk, Managing Risks in Cbina-Bribery,Corruption,and Little Red Packets, CHINA
L. & PRAc., Nov. 2007; Kenneth Kong & Gavin Song, China'sAnti-Commercial Bribery Legislation and Enforcement, 1.4 CHINA Bus. L. J. 72-73 (2010).
92. See Chamorro & Bray, supra note 91; Kirk, supra, note 91; CHEN, supra note 90, at 149, 156-57.
93. CHEN, supra note 90, at 149.
94. See generally Several Issues, supra note 3.
95. According to SPC Regulations on Judicial Interpretation art. 6 (eff. Apr. 1, 2007), judicial interpretations can take different forms, namely the form of (i) an 'interpretation' for the concrete application of a law
in relation to a special case or special types of cases, (ii) a 'regulation' for a normation, opinion or interpretation necessary for judicial decision finding, (iii) a 'reply' for judicial interpretations in response to a request by
a court or military court for instructions regarding the application of a law, and (iv) a 'decision' if the amendment or annulment of a judicial interpretation is concerned. See also Several Reasons, supra note 3, art. 6.
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JudicialInterpretation, the latest version of which has entered into force on April 1, 2007.96
Like other judicial interpretations adopted by the SPC since the mid-1980s, 97 the SPC
Regulations have a normative character with the goal of ensuring the consistent application and interpretation of laws and regulations."8 They therefore supplement the existing
legal framework governing FIEs and FIE-related M&A projects, as discussed in sections
II(A) and II(B). The SPC Regulations provide instructions to lower ranked courts as to
how to deal with specific issues related to foreign investments on the Chinese mainland.99
It is without doubt, however, that their significance will not be limited to actual court
cases. In contrast, the SPC Regulations will serve as guidelines for foreign and Chinese
investors as to what to expect in related problem situations.
The SPC Regulations are expressly meant to "correctly try cases involving disputes
arising out of the process of the establishment and alteration of foreign-invested enter-

prises." 00 From the viewpoint of foreign investors, this expression could be seen as an
unfortunate limitation of the applicability of the scope of applicability of the SPC Regulations as the acquisition by foreign investors of equity interest in a purely domestic enterprise without FIE status does not seem to be covered. It remains unclear if and why this
might be the case.
As the title of the SPC Regulations indicates, they are the first interpretation of the
SPC on issues related to FIE disputes, although more are expected to follow. The SPC
has taken a similar approach in other areas, such as contract law' 01 and company law,1 02
where a sequence of interpretations has been issued.
The SPC Regulations consist of twenty-four articles covering topics of major practical
importance related to direct investment, M&A, and the use of FIE equity interest as security.103 Apart from their significance from the viewpoint of China's investment regime,
96. Compare the comprehensive discussion in Bjarn Ahl, Die Justizauslegung durch das Oberste Volksgericht
der VR China-EineAnalyse der neuen Bestimmungen des Jahres 2007 [The Judicial Interpretation of the Supreme People's Court of the People's Republic of China-An Analysis of the new Regulations of 20071,
ZChinR, 251-58 (2007).
97. Id. at 251.
98. Id. at 252.
99. Several Reasons, supra note 3, art. 22.

100. Id.
101. Compare Interpretation I of The Supreme People's Court of Several Issues Concerning The Application of The Contract Law (promulgated by the Judicial Comm. of the Sup. People's Ct., Dec. 19, 1999,

effective Dec. 29, 1999) LAWINFOCHINA (last visited Oct. 24, 2010) (P.R.C.), with Interpretation II of The
Supreme People's Court of Several Issues Concerning The Application of The Contract Law (promulgated
by the Judicial Comm. of the Sup. People's Ct., Apr. 24, 2009, effective May 13, 2009) LAwINsoCHINA (last
visited Oct. 24, 2010) (P.R.C.).
102. Compare Provisions of The Supreme People's Court About Several Issues Concerning the Application
of The Company Law (I) (promulgated by the Judicial Comm. of the Sup. People's Ct., Apr. 28, 2006,
effective May 9, 2006) LALVINFOCHINA (last visited Oct. 24, 2010) (P.R.C.), with Provisions of The Supreme
People's Court on Some Issues About The Application of The Company Law (II) (promulgated by the Judicial Comm. of the Sup. People's Ct., May 12, 2008, effective May 19, 2008) LAWINFOCHINA (last visited
Oct. 24, 2010) (P.R.C.).
103. A conflict-of-laws provision addressing the issue of the law governing shareholder agreements between
two or more foreign WFOE investors was contained in the original draft version of the SPC Regulations. See
Several Issues, supra note 3, art. 17. Under mainland Chinese conflict-of-laws rules, it is, in principle,
mandatory for all FIEs as well as contracts related to FIEs to be subject to Chinese law. See Wolff 2008, supra
note 32, at 1059-60. It is, however, unclear if this rule also applies to agreements between two or more
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the SPC Regulations are also interesting from a doctrinal point of view, as a number of
the issues addressed concern fundamental contract law and property law questions.io4
As of their date of effectiveness, the SPC Regulations are to be applied to future cases as
well as to cases pending at the first and second court levels. 05 But, in relation to cases
where final judgment has been rendered already, the SPC Regulations shall remain unap06
plied in relation to any retrial.
Under the P.R.C. legal doctrine, the Hong Kong Special Administrative Region, the
Macau Special Administrative Region, and Taiwan are parts of the P.R.C. but have separate legal systems.' 07 Investors from these regions are therefore not 'foreign' in the tech09
nical sense.' 08 But in line with established P.R.C. investment law practice,1 Article 22 of
the SPC Regulations expands their scope of applicability by analogy to disputes involving
0
FIEs established by investors from these regions."

B.

DmECT

INVESTMENT

The SPC Regulations address a number of issues related to the establishment and operation of FIEs. First, they repeat'' that contracts concluded for the establishment of FIEs
as well as contracts relating to changes of FIEs that are subject to an approval requirement
shall become effective only upon the approval granted by the competent approval authority.112 Interestingly, the SPC Regulations also state that any contractual obligation to
submit FIE related documents for approval is to be regarded as valid even prior to the
approval.11 3 The approval is therefore not mandatory for the formation of FIE-related
4
contracts but only for the contract's effectiveness."l The SPC Regulations also empha-

foreign WFOE-investors. Id. The draft version of the SPC Regulations confirmed that this is the case, i.e.
that the application of Chinese law is mandatory. See Several Issues, supra note 3, art. 17.
104. Wolff 2008, supra note 32, at 1052-55.
105. The Chinese court system is based on the principle "four levels of courts and at most, two trials to
conclude a case." CHEN, supra note 90, at 137-40.
106. Several issues, supra note 3, art. 23.
107. Wolff 2008, supra note 32, at 1047-48.
108. Id.
109. Id. at 1048.
110. See Several Issues, supra note 3, art. 22.
111. See supra, Sections II[(B) and II(C).
112. See Several Issues, supra note 3, art. 22; see also Contract Law, art. 44 2 (promulgated by the National
People's Congress, Mar. 15, 1999, eff. Oct. 1, 1999) ("If laws or administrative regulations provide for procedures such as approval or registration to be carried out before a contract becomes effective, such provisions
shall govern.").
113. Several Issues, supra note 3, art. 1 $ 2.
114. See BING LING, CON-RAc::-r LAW IN CHINA 100 (2002).
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size that even approved FIE contracts agreements may be void 115 or voidable 116 according
to other laws and regulations." 7
The SPC Regulations now also address the issue of so-called 'supplementary agreements,' i.e. agreements concluded by FIE parties relating to issues addressed in FIE foundational documents."t8 Supplementary agreements are not uncommon in practice." 9
They are used by FIE parties to make additional arrangements either after the FIE has
already been established or upon its establishment for the purpose, e.g. not to disclose
certain information to the approval authority or to make informal changes without going
through the whole approval process again.120 The enforceability of supplementary agreements has always been questionable.121 The SPC Regulations now stipulate that these
supplementary agreements are valid even without approval unless they constitute a 'significant or substantial change' to the respective FIE.122 Examples of significant or substantial
changes are changes to an FIE's registered capital,12 3 to its corporate form or term, to the
capital ratio of the FIE parties, to the mode of capital contribution,124 mergers and divisions of FIEs as well as the transfer of FIE equity interest.125 Unfortunately, this list of
'significant or substantial changes' provided by the SPC Regulations is not exhaustive.126
Courts therefore seem to have discretion to expand the list of 'significant or substantial'

changes.127 This discretion will lead to uncertainty in practice.1 28
Parties to FIEs have to make capital contributions in cash or in kind,129 i.e. to transfer
respective property rights to the FIE in which they invest.130 In principle, Chinese law
requires an agreement between transferor and transferee as well as delivery for the transfer
3
of ownership rights regarding movable property.' ' Registration is also required in rela115. Cf Contract Law, art. 52 ("A contract shall be null and void under any of the following circumstances:
(1) a contract is concluded through the use of fraud or coercion by one party to damage the interests of the
State; (2) malicious collusion is conducted to damage the interests of the State, a collective or a third party; (3)
an illegitimate purpose is concealed under the guise of legitimate acts; (4) damaging the public interests; (5)
violating the compulsory provisions of laws and administrative regulations.").
116. Cf Contract Law, art. 54 ("A party shall have the right to request the people's court or an arbitration
institution to modify or revoke the following contracts: (1) those concluded as a result of significant misconception; (2) those that are obviously unfair at the time when concluding the contract.").
117. Several Issues, supra note 3, art. 3.
118. See id. art. 2 1 1.
119. See Wolff 2008, supra note 32, at 1071-72.
120. See WOLFF 2009, supra note 14, at 77.
121. Id.
122. Several Issues, supra note 3, art. 2.

123. For the term "registered capital," see Interim Provisions Concerning the Proportion of Registered Capital and Total Amount of Inv. Of Chinese-Foreign Equity Joint Ventures, supra note 26.
124. Several Issues, supra note 3, art. 2 T 2.
125. Id.

126. See id.
127. See id.

128. See i.
129. For the allowable in-kind capital contribution ratio, see Company Law, art. 28. See also Opinions on
Implementing Issues Related to Law Application in Examination and Approval and Administration of Foreign-Invested Companies' Registration, supra note 24.
130. For the development of the Chinese property law system, see Eva Pils, Chinese Property Law As An Image
of PRC History, 39 HONG KONG LJ. 595, 595-611 (2010).
131. Contract Law, art. 133; Property Law, arts. 23 & 24 (promulgated by the Standing Comm. Nat'l People's Cong., Mar. 16, 2007, effective Oct. 1, 2007) LAWINFOCHINA (last visited Oct. 12, 2010) (P.R.C.)
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tion to the transfer of land use rights1 32 and to the transfer of building ownership.' 33
Article 4 of the SPC Regulations now stipulates that if an FIE party has failed to go
through related registration procedures while the related property item has been delivered
to and is in fact used by the FIE, then such party will be regarded as having performed its
ownership transfer obligations as long as the registration is conducted within a time frame
stipulated by a court. 134 The FIE or the FIE parties are, however, entitled to reimbursement of any losses incurred as a result of the late registration.135 Here, the SPC apparently tries to take a practical approach by allowing the 'legalization' of factual situations
that only lack completion of formal procedures.
C. M&A
As mentioned, FIE-related M&A transactions in China are subject to MOFCOM approval.136 Questions arise after the conclusion of an agreement regarding the transfer of
FIE equity interest if the application for approval and the required transfer documents are
not submitted to the competent approval authority.137 A contractual obligation to do so
on the basis of the equity interest transfer agreement would only be for the transferor. In
contrast, according to applicable statutory rules, it is the FIE which should submit the
38
application for approval of the transfer of FIE equity interest to the approval authority.1
The SPC Regulations now bridge the gap between the contractual obligation of the transferor and the statutory obligation of the respective FIE by de facto extending the contractual obligation of the transferor to the FIE. They stipulate that when the transferor fails
to obtain approval, the transferee can request a court to order the transferor and the FIE
39
as "a third party" to go through the approval formalities jointly within a set time limit.1
Should the transferor and the FIE fail to apply for approval within the time limit set by
the court, a court can also empower the transferee to apply for approval.1 40 Alternatively,
if the transferor and the FIE fail to apply for approval even after having been urged to do
so within a reasonable period of time, the transferee can also request a court to declare the
FE equity transfer agreement void and order the transferee to be reimbursed for any
losses incurred.141
In the event an FIE equity interest transfer agreement states that a price is to be paid by
the transferee prior to the application for approval, and the transferee has failed to pay the
(providing that, in relation to special movable property types such as vehicles, ships and airplanes, the registration with competent government authorities is also required).
132. After the success of the Communist Revolution on the Chinese mainland in 1949, private ownership of
land was abolished step-by-step. Since the late 1950s, collectives now own rural land, whereas the Chinese
State now owns urban land. See Nicholas C. Howson, The Law of The Land, 22 CHINA Bus. REv. 40, 41
(1995) (in order to allow for a commercialization of real property, a system of land use rights was introduced
after the start of the economic reforms in 1978).
133. See Property Law art. 9; WOLFF 2009, supra note 14, at 100.
134. See Several Issues, supra note 3, art 4.
135. Id.
136. WOLFF 2009, supra note 14, at 6-7.
137. Provisions for The Alteration of Investors' Equities, supra note 66, art. 9.
138. See id.
139. See Several Issues, supra note 3, art. 6.
140. Id.
141. See id. arts. 5-6.
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price after having been urged to do so within a reasonable time period, the transferor can
request a court to terminate the FIE equity interest agreement and to order the transferee
to reimburse the transferor for any losses incurred.142
If, prior to the approval of an FIE equity transfer, the transferee has already started to
participate in the management and operation of the FIE, the transferor can ask a court to
order the transferee to withdraw from such management and operation and to forward to
her all amounts received in connection with the management and operation according to
Article 10 of the SPC Regulations.143 In this regard, the SPC Regulations seem to repeat
the obvious, as in any event the transferee can obtain FIE party status only upon the FIE
equity interest transfer agreement's effectiveness, i.e. after approval. 144
The transfer of FIE equity interest to a third party requires not only the conclusion of
an FIE equity interest transfer agreement between transferor and transferee and approval.145 It is also mandatory to obtain consent of the other FIE parties 46 and the unanimous endorsement of the FIE's highest organ, i.e. normally the FIE's Board of Directors
("BoD").147 In practice, this requirement has often caused difficulties for FIE parties who
saw their attempts to exit an FIE project by disposing their FIE equity interest blocked by
other FE parties or those FIE parties' representatives on the BoD who refused to grant
the required consent or even requested to be "bought out." In practice, FIE parties have
sometimes tried to address these potential difficulties proactively by stipulating in joint
venture contracts at the time of the FIE establishment that each party agrees to any future
transfer of FIE equity interest of a respective other party and that each party will cause the
members of the BoD appointed by it to endorse the transfer. While I am not aware of any
case where such a contract clause has been tested in court or during arbitration proceedings, it appears doubtful whether such a clause will be enforceable because the rules on
FIE equity interest transfers have obviously not envisaged ex-ante approvals and consents
of FIE-parties and BoD-members. In contrast, the legislative rationale seems to require
ex-post decisions on the basis of the actual facts of the intended transfer.148
In a dramatic move, the SPC Regulations now seem to try to eliminate the possibility of
FIE parties blocking the transfer of FIE equity by another.149 The SPC Regulations stipulate that in situations where the consent of another FIE party has not been obtained,
such other FIE party can request a court to terminate the FIE equity interest transfer
agreement. 50 This request is only possible, however, if (i) the transferor has issued a
written notice to the non-consenting FIE party in respect of the transfer, and such nonconsenting FIE party has replied to the notice within thirty days, and (ii) the non-consenting FIE party does not refuse to purchase the related FIE equity interest from the
transferor.15 ' This is a welcome development, as it seems to be intended to allow any FIE
142.
143.
144.
145.
146.
147.
148.
82.
149.
150.
151.

See id. art. 9.
See id. art. 10.
Provisions for The Alteration of Investors' Equities, supra note 66, art. 20.
See id. arts. 3, 9(6).
See id. art. 9(6).
See id.
For the use of offshore structures to address related problems, see WOLFF 2009, supra note 14, at 181See Several Issues, supra note 3, art. 12.
Id.
See id. art. 11.
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party to dispose of its FIE equity interest by way of transferring it either to a third party or
to a non-consenting FIE party.1 52 Details of this provision are, however, unclear, e.g., one
can only assume that the written notice to be sent by the transferor to the other FIE
parties is meant to inform such other FIE parties about the planned transfer and the specific conditions. Furthermore, the SPC Regulations only address the consent to be given
by other FIE parties. In contrast, they fail to deal with the endorsement required from the
highest FIE organ, i.e., in most cases the BoD. Since the BoD decision must be unanimous and BoD members are appointed by the different JV parties, it appears that FIE
equity interest transfers to third parties could still be sabotaged by another FIE-party by
way of causing its BoD representative to refuse to vote in favor of the deal. Finally, one
can only assume that the conditions subject to which a non-consenting FIE party can
purchase the FIE equity interest from the potential transferor should be the same as those
offered to the third party. This, on the other hand, would mean that the non-consenting
FIE party must defacto exercise a preemptive right in relation to the related portion of the
FIE equity interest to block the transfer to a third party as planned. The SPC Regulations
do not, however, discuss this issue under the header of preemptive rights.
In contrast, the SPC Regulations address preemptive rights in a different provision stipulating that preemptive rights must be exercised within one year from the date on which
the respective FIE party knew, or ought to have known, that the FIE equity interest transfer agreement has been signed.ss In the event that FE equity interest has been transferred to a third party in violation of the preemptive right of another FIE party, such
other FIE party can request a court to terminate the respective FIE equity interest transfer
agreement.154 Preemptive rights are consequently strong weapons in the hands of all FIE
parties. Therefore, to avoid any uncertainty in practice, the transferor of FIE equity in55
terest should normally request an express waiver of any statutory and contractual preemptive rights to be declared by all other FIE parties together with the consent to the
56
planned transaction.
If a party or the FIE uses improper means to apply to the approval authority to make
'changes to the FIE parties,' causing another FE party to lose all or part of its FIE party
status, the aggrieved party may apply to a court to be reinstated as an FIE party and to be
reimbursed for any losses incurred. 5 7 This possibility may only be excluded where a third
58
One would
party has already acquired the related FE equity interest in good faith.
assume that cases addressed by this rule are rather rare and that approval authorities would
normally discover improper means used by foreign parties. However, legal reality on the
Chinese mainland has proved this assumption to be wrong. The case reported above in
Section II is just one example.

152. See id. arts. 11-12.
153. See id. art. 12.
154. Id.
155. See, e.g., EquityJoint Ventures Implementing Rules, supra note 28, art. 2 1 2-3.
156. For the requirement to obtain consent from all the other FIE parties, see Several Issues, supra note 3,
art. 12.
157. See id. art. 2 1.

158. Id.
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STRUCrURES

Foreign investors in China have often tried to circumvent the rather cumbersome restrictions on foreign investments in mainland China. 159 One method used in this regard
was the implementation of nominee structures.160 Here, the investor (the "Actual Investor") enters into a contract (the "Nominee Contract") with another party who agrees to
become the legal holder of FIE equity interest (the "Nominee") but will be restricted to
exercise her respective rights in the interest of the Actual Investor and subject to what is
agreed in the Nominee Contract.' 6' Nominee structures have been used by foreign investors, e.g. for investments in industries where foreign investments are restricted or prohibited. 162 The SPC Regulations now provide at least seven provisions addressing different
63
issues related to Nominee Contracts.'
Under the SPC Regulations, while the Actual Investor cannot make any direct claims
against the FIE on the basis of the Nominee Contract, 64 Nominee Contracts are in principle valid 65 between the Nominee and the Actual Investor. They are enforceable even
without approval granted by the approval authority, unless they violate applicable laws or
regulations of P.R.C. law.166 An Actual Investor can, however, request a court to confirm
that he, and not the Nominee, is the FIE-party provided that (i) he has actually invested in
the FIE, (ii) the other FIE parties recognize him as an FIE Party, and (iii) the FIE ap67
proval authority approves the Actual Investor becoming a FIE party.i
While these clarifications are of great practical value, the devil is again in the details. In
particular, it remains unclear if Nominee Contracts are void if they deviate from any laws
and regulations, or only from those, which are regarded as generally mandatory. If it is
the latter, practical problems will arise out of the fact that Chinese law fails to provide
68
clear guidance as to which rules are to be regarded as mandatory and which are not.'
V.

General Observations and Final Remarks

The SPC Regulations clarify a number of important issues related to foreign investment
activities in mainland China. Therefore, they must be welcomed as they improve predict159. Wolff 2008, supra note 32, at 1065-72.
160. ACS: Your Partnerin Asia, ASIAN CORP. SERVS. LTD., httpJ/www.acshk.com/hongkong.htm (last visited Oct. 25, 2010) (describing the common use of Nominee shareholders).
161. Id.
162. There have been many attempts to circumvent formally existing restrictions in the telecom industry.
But, in the context of its accession to the WTO, China agreed to liberalize its telecom markets and many of
the former restrictions were removed. See, e.g., Arjun Sbrahmanyan, Looking Ahead: Issues in China's Telecommunications Law, CmINA L. & PRAc. Mar. 2004, at 5; Nancy Leigh, China Classifies Telecom Services, CHINA L.
& PRAc., Feb. 2003, at 23; Robert D. Lewis, New Telecom Enterprise Regulations: The Door is Opened, But MI
Still Keeping The Gate, CHINA L. & PRAc., Feb. 2003, at 30; Nancy Leigh, Vital Connections: New PRC Interconnections Regulations, CHINA L. & PRAc., July 2001, at 22.
163. See Several Issues, supra note 3, arts. 14-20.
164. Id. art. 17.
165. For the legal consequences of invalid Nominee Contracts, see id. arts. 18-20.
166. See id. arts. 15-16.
167. See id. art. 14.
168. For the difficulty to determine the mandatory character of laws and regulations, see Wolff 2008, supra
note 32, at 1054.
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ability. But, it was demonstrated that some of the stipulations of the SPC Regulations
may lead to further questions thus making their implementation potentially difficult. The
SPC Regulations will therefore not immediately eliminate all the existing problems that
they try to address.

More importantly, the SPC Regulations cannot be regarded as a systematic attempt to
streamline mainland China's investment law system. In fact, this result could not be expected from the SPC Regulations, which, although normative in nature, are only meant to
interpret existing law or to facilitate its application.169 Likewise, the SPC Regulations
cannot be seen as an indication or even evidence of new legislative trends. In particular,
the SPC Regulations fail to reinforce hopes that the approval requirement for foreign
investment projects on the Chinese Mainland will be given up in due course. One of the
SPC Regulations' emphasis is on nothing else but problems arising out of cases that are
lacking the required approval.170 These problems are not at all regarded as short-lived.
Finally, the SPC Regulations cannot solve the main problem of mainland China's investment law system, i.e., its multi-system approach.17' As explained in the previous sections, different rules are governing foreign direct investment and M&A projects in
mainland China, depending on the nature of the investor(s), the nature of potential target
enterprises, and the mode of investment. This multiplicity of different regimes within
China's investment law system leads to many problems in practice due to the lack of transparency. The state of development of China's economic and legal reforms does, on the
other hand, not only justify, but also calls for steps to unify China's investment law system
by abolishing the existing multi-system legislation once and for all. Although the SPC
Regulations have contributed nothing to achieve this goal, the good news is that foreign
investment related problems have now attracted the interpretative attention of the SPC.
Hopefully more action will follow soon, adding to clarity and predictability of China's
investment law.

169. See supra Section IV(A).
170. See Several Issues, supra note 3, art. 9.
171. Lutz-Christian Wolff, PRC Company Law: 'One Country, Many Systems?', HONG KoNG LAW., Mar.

2001, at 37-42.
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